
FEDERAL ELECTION COMMISSION
W A S H I N C I O N . IX J04b<

John F. Dascoli, Esq.
The Segal Law Firm
810 Kanawha Boulevard, East
Charleston, West Virginia 25301

Dear Mr. Dascoli:

DEC 1 5 2008

RE: MUR 5664
Clarence E. Mitchell, Sr.

On September 27, 2006, your client, Clarence E. Mitchell, Sr., was notified that the
Federal Election Commission found reason to believe that he violated 2 U.S.C. § 441b(a). After
considering the circumstances of the matter, the Commission determined on November 18, 2008,
to take no further action as to Mr. Mitchell, and closed the file in this matter. The General
Counsel's Report #2, which explains the Commission's decision is enclosed for your
information.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).

If you have any questions, please contact me at (202) 694-1650.

Sincerely,

J. Cameron Thurber
Attorney

Enclosure
General Counsel's Report #2
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1 BEFORE THE FEDERAL ELECTION COMMISSION
2
3 In the Matter of )
4 )
5 International Union of Painters and Allied Trades ) MUR5664
6 District Council S3 )
7 Clarence E. Mitchell, Sr. )
8
9 GENERAL COUNSEL'S REPORT #2

10 I. ACTIONS RECOMMENDED

1 1 Take no further action as to the International Union of Painters and Allied Trades

12 ('TUP AT") District Council S3 and Clarence E. Mitchell, Sr., and close the file.

13 II. BACKGROUND

14 Based on a complaint filed by a former long-tune employee, the Commission previously

1 S found reason to believe that IUPAT District S3 and its Business Manager/Financial Secretary,

16 Clarence E. Mitchell, Sr., violated the Act by requiring District S3 employees to conduct political

17 activities during paid working hours and on nights and weekends. The complainant also alleged he

18 suffered retaliation for filing his complaint with the Commission and resigned as a result

19 At the time of the reason to believe findings, the Commission had in its possession

20 eleven sworn affidavits filed in response to the complaint, two fiom District S3 's Business

21 Manager and Assistant Business Manager, and nine others fiom subordinate employees

22 reporting to fhgae manager*, fllP* *\\ AifpnltA cnmplainjmt'g pltegfltifl1" While the number

23 of those affidavits cast doubt on complainant's allegations, the very nature of those

24 allegations -coercion by top managers -and the fact that all me sworn statements had been

25 produced by dther those same managers or employees who report^

26 warranted an investigation. This was particularly so where the complainant had also

27 alleged reprisals by his employer for filing his complaint with the Commission.



MURS664
General Counsel's Repot 02

1 After an investigation, we have determined that there is insufficient evidence to

2 warrant continuing the investigation or recommending any fiirther action as to

3 Respondents. Therefore, we recommend that the Ccmmiission take no further action and

4 close the case as to all Respondents.

5 HI. FACTUAL SUMMARY

6 Gmmlairiant Gerald McMillian alleged that District S3 made, and its business

7 manager, Clarence E. Mitchell, Sr., consented to the making o£ prohibited in-kind

8 contribution from a labor orgaiteation to me 2(^

9 According to McMillian, Mitchell instructed District 53 employees to participate in

10 activities in support of Kerry/Edwards or in opposition to Bush/Cheney, including

11 attending political rallies, engaging m precinct walks to register voters and encourage

12 support of Kcrry/Edwanls,arKlpirtting up carnpaignngris. McMillian also alleged that

13 once he told Mitchell that he planned to file a complaint with the Commission, he was

14 charged with and sanctioned for misconduct by the District, removed from an official

15 position, received threats, and eventually felt forced to resign his employment.

16 In response to the complaint, District S3 submitted affidavits from eleven District

17 employees, including Mitchell, which specifically contradicted McMillian's allegations.

18 The affidavits state that while employees of District S3 took part in political activities, and

19 some affiants received information about "upcoming political events," they understood

20 mat any participation was voluntary and to be done on personal tune with their own

21 vehicles. Several of the affidavits flatly assert that McMilmm's aUegan'ons are (*false.M

22

23
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RESULTS OF INVESTIGATION

2 At the time of the cvcnU in question, District 53 was a state-level subdivision of

3 IUPAT.1 District 53 was further subdivided into a number of local unions, each of which

4 elected or had appointed one member every three yean to be the local union's business

5 representative to work full-time at District headquarters as a paid District employee. The

6 nine business representatives hi 2004, who compose the group that complainant alleged

7 were directed to participate in political activity, all reported to Mitchell through the

8 assistant business manager, Richard Hackney.

9 The investigation was hampered both by the lack of documentation and by

10 conflicting and possibly unreliable witness statements. The Commission issued a

1 1 document subpoena to District S3; we hoped to use the subpoenaed documents to

12 determine whether and when union employees engaged in political activity. However,

13 while District 53 claims it produced all relevant records still in its possession, its

14 production fitted to include a comprdiennw

15 called for by the subpoena.2 Moreover, we were told by several witnesses during the

16 investigation that although each of the business representatives were paid for 40 IKHII^ and

17 were generally expected to be in the District 53 office during certain "core noun," they

18 routinely worked over 40 hours, were often on the road, and were expected to be "on call"

1 White fflcon^BsingaU of West Viipma,Dtt^
Virginia and Kentucky. Since the con^rfamant'sresigMticm in 2005,̂
lOtO another MCll.

2 For eunyle, the nibpoeu to District S3 deî
tins sheets, time ends md related documents11 far **•!! employees of Distnct Council S3.1* However, white
District 53 produced MnylaiiumtMcMil^
fir other employees. The coly explanation Drtrict 33 gave for to lack of ena^
specifically related McMiUian'srecocds because of fe

id (-NUB").



MURS664
General Counsel's Report #2

1 it all times, including nights and weekends. This loose description of regular working
i

2 hours, unaccompanied by verifiable documentation, made it difficuh to pin down when and !
i

3 if employees participated in political activities dining paid union time, or if they later made !

4 up such time, as some claimed they had. During the investigation, witnesses attributed the ;

5 dtarfl1 flf docurnftffl to "ifor"*>Hty in conducting internal brenncro, lack of docy"ig»t

6 retention policies and poor reccrdke^mg; Mitc^eU denied, arxi we (x>uld not otherwise

7 confirm, an allegation mat he had destroyed some records prior to his retiiement in 2006.
i

8 AsaresiiltofmelackofdociimentaryeviderK^,wehadtorelyheavilyon

9 interviews and depositions. OfthenmebiismeBsrepre8em^veBm2004,wemterviewed

10 six—the complainant, Ted Hart, Mike Pennington, Dan Rowland, Gary Strope and Jerry
i

11 Huf&nan—and deposed one, Denver Abicht We also interviewed former apprenticeship

12 instructor Homer Williamson, and we deposed former business manager Mitchell; Richard

13 Hackney, the current business manager who was assistant business manager in 2004; Billy

14 Ray Bradley, Director of Civic Participation for the 2004 general election; and Daniel

15 Poling, Political Director for District 53 in 2004. However, it was difficult to evaluate the

16 veracity, credibility and reliability of those interviewed and deposed due to conflicting
i

17 stories, accusations and denials, alleged threats and recriminations,3 and possible biases.4

18 One individual, Ted Hart, who began cooperating with us after he lost his job, j*e footnote

McMifflanckimed that two District ^^

iiMillfa|ii H f̂ S**f* m*A U««*fi. •!•» 1HI natwit* <1 n~W •«rimn«nM rf̂ mî ^*..

fni|ig lUnm •Ifagphmi HuAllBy SCCUlOd IJUIillBI blliJIlflll

indOsjySttope,boft of whom
union, of "aiding" District S3'§ inentoship for the other umoo.

4
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1 4^ recanted several paragraphs of his affidavit that was submitted with the response, and

2 stated in a subsequent affidavit that Mitchell had pressured him to sign the first affidavit

3 that denied complainant's allegations. Our investigation, however , raised questions as to

4 the reliability of Hart's revised testimony, and we were not able to corroborate this

6 With this background, we set forth below the results of our investigation.

7 A. In-kind Contributions

8 We could not establish that District 53 made in-kind contributions to the

9 Kerry/Edwards campaign as a result of managers directing employees to engage in political

10 activities either during paid union time or on their personal time. Although some

11 employees told us that they participated mpoUtical activities on paid union time, and did

12 not make up the time, which would constitute an iinpeniussible in-kind contribution, this

13 conduct purportedly was contrary to union policy, and we could not establish that their

14 supervisors were aware of the failures to adhere to the policy.

15 The supervisors, Mitchell and Hackney, testified that they never directed any

16 District S3 employee to participate in political activities, and the employees we deposed

17 confirmed mat they were never expressly ordered or directed to participate in such

18 activities either on or off union time. Implying mat there was implicit pressure, McMillian,

19 the MimplaifMii^ claimed **ia* employees would Mcatch flak" if they did not participate in

9 Accocu^ to Hart, on the day he signed the affidavit, he, P^^
Huffman, Stxope and Hackney wens in a coafaoBe room it feoffica of District 53'̂
laid "Any District 53 member who does not lign this affidavftwffl not be a
Uiiuouow.** In his ^pfiitifln, Mitchell *̂ **>'*if •••vhigj die ilatHnEDf^ and Africnt, Fohng and Hackney
testified they never heard Mitchell make it p*^ î

Dulriet S3 ndmittafi my*Mn«M fion iti

counidcoiitiinn^binablehoorinfotinitkm
•mounding the "̂ ""Bj of the •ffioiivili and the alleged i
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1 political activities, and biuiness representative Strope told us that employees would be sent

2 out of town on assignment or given extra work for failure to participate. However,

3 Mitchell, Hackney and Poling each testified they had never retaliated or threatened

4 retaliation against employees far not participating in political activities. Business

5 representative Abicht testified he had no knowledge of actual or threatened retaliation. He

6 described one instance hi which he declined to attend a rally, and testified that he suffered

7 no repercussions. Although some employees felt there was a tacit understanding that

8 political participation was part of the job or that they had to participate in certain events

9 even though they did not want to, there was insufficient evidence to establish that

10 employees were directed to do so or suffered job reprisals if they failed to do so.

11 Volunteers may only participate in public political activities during paid working

12 hours if they compensate their employer for that time; otherwise, such participation

13 constitutes an in-kind contribution of personal services. 11 C.F.R. § 100.54(a). Mitchell

14 testified that he did not allow his employees to participate in political activities on District

15 53 time unless they compensated the union by making me time up. However, in the

16 instance of the one rally during 2004 that a substantial number of employees attended

17 during working hours, Mitchell apparently did not strictiy enforce this poUcy.

18 That rally, in support of Kerry/Edwards, occurred in Beckley, West Virginia, on

19 July 9,2004. In an affidavit, Williamson stated that he attended thistly during normal

20 working hours but was never required to, and never did, make up the time. He further

21 averred that eight to ten other employees attended, and to his knowledge no one else had to

22 make Up that time, either. J« Kif infqpiiguyt fTiiffrmn «farteH he attended the Heelcley rally,

23 and that he did not make up the time. Strope also said hi his interview mat he attended the
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1 rally and did not think he made up the time. However, Mitchell, Hackney, Poling, Abicht

2 and Rowland stated that they made up the time they spent at the rally by working extra

3 hours or taking leave. Abicht testified, **! know I personally asked for a personal day off

4 that day. I can't teU you abom the rest of them, but I would say they probably aU did too

5 because we pretty much knew our rights and wrongs."6 As noted previously, we did not

6 receive documentation that might have verified who did or did not make up the time spent

7 at the Beckley rally. Hackney testified he did not follow up with employees who attended

8 the rally but stated "they were supposed to have gone back to work" and make up the time,

9 and Mitchell testified he would "not approve" of an employee not making up any work

10 time spent on political activities.

11 In his affidavit, Williamson also stated that he attended one other rally during

12 wotting hours mHuntiiigtoii,Wert He further

13 ataied he found mit ahniit the rally an hia awn and went hy hitnaglf, and that MeMillipn

14 Penmngton were also in attendance. He said he was thereto about three hours and was

15 not required to make up the time. Hart also told us that he went to one other rally during

16 work hours andStrope stated that he had attend^ other poh'tical activities dining work

17 hours, but did not, and was never told to, make up the time.7

VeMiHi«n fflftd yn, unfair Mm* Cfaffy »itfa TOP NI.RB, tiki KemMtft Ryni, • Hiifriet 5^ friMJffpfy
vrfmn we did not ̂ pnk toy flubmttDd HI ifflkhvit to Ac NLRB tint District 53 provided to in.

at
•nd paid by the Lhnon. I wo not rmuirM to tun pwKHiil or vMition tnne on nteie OOGMIOOI. However, I
worked g"m'|^§B end weekends to nuke op for (he time I spent si Ae rslties during working tnne.**

oployees stated they also performed certain tasks at rallies, including security and set-«q), bat
i most of nese duties woe performed is ofMuty volunteers, M me ennloyees genenDy said these

•ctivities were done it niant, on weekends or mat the time was made np.
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1 Hart also told us he went on several precinct walks (walks where union members go

2 door-to-door to union households to register voters and discuss candidates and issues) with

3 Abicht during wc^ldnghounwimouthavmgtoniakeupmetime. In his deposition,

4 however, Abicht denied that was the case. According to Abicht, he only went on one

5 precinct walk during work hours, he was accompanied by Political Director Dan PoUng,

6 and he made up the time." * In the absence of District 53 records, we could not verify

7 either version of events.

8 McMillian also alleged that District 53 employees were "required to do precinct

9 walks during the evenings and weekends.*1 Several employees stated that they voluntarily

10 participated in such walks, during which they handed out to union households voter guides

11 nipptiedbymeAFIXnOCofwtichllPATwasamem

12 stands on the issues, which constituted legal behavior under the Act. Abicht testified that

13 he did not feel, or know of other District 53 employees who felt, that they had to engage in

1 Hart tlio tlkged that during Us precinct waQa with Abicht, they advocated for Keny/Edwardf
whra apeaking both to unira household^
beyond IDE restricted data, much would not. AhJcbt, howevei1, fgftniti* that on my pteciiict wain he took,
he would go only to dengnaiM H>>*ITIB householdi, and if he nuatakenly went to a non-union houaehold, he d
leave. Hart atoaaid that on ooe particular walk mTc4ontD,Ohio^
was accompanied by Civic Pexticipelion Diiectot Bndley, Mitchell told hnn to *iin every home on the block
even if only one umon member lived on the rtreet" Hnt provided •"Local Union No. 438 BA.'§ Report"
which stated that on September 27, 2004, "Mytdf; HackaiidRayweieaMignedToxontoaiidlgotthehani
job(chanfleur). It went well and we bad a good tune." Bfadtey, however, tertfled he only went to mrion
houaebokb on this tnp and the BA. Report and Hackney'iteitimonycoinlict with Hart's afiBdavit
OOOOQfllDK OtufiT s^aVBtt llaVIOQDDIDK v^BC ealD vO i^lB OBB* ID fllB QBDOtttDOBU atMIvCDLMal QGBD6O vBlUIOK Xlttt tDBt
wihouMinchidenoi^onhoueBlioM Finally, Hart claimed that Political Director Po

mm part «f hif j^p JWt*** **» •

cfl^ Ibd no ceoiobcntthv mlbniitfin
•boot me alleged incident
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1 these activities as part of their jobs, and that neither Mitchell nor Hackneye^

2 anyone to do a precinct walk.9

3 McMillian further claimed he spent approximately "60 hours on the clock** putting

4 up signs that said "IUPAT for Kerry" on public rights-of-way. Hart also stated he spent a

5 few paid working hours over two to three days placing IUPAT signs advocating

6 Kerry/Edwards on public roadways at Hackney's direction, and was sometimes joined by

7 Abicht; he said Abicht'taght be the (mly<rae TO

8 However, in their depositions, Abicht denied the allegation and Hackney denied telUng

9 Hart to put up any signs. Abicht, Rowland and Huffinan stated mat they only put up signs

10 as volunteers during nights and weekends. Mitchell testified that if McMillian and Hart put

11 up signs during work hours, it may have been done on their own initiative.10

12

' McMiffisnaux) alleged that toe District 53 iinwfc^
vehicles to provide tnmspoUstion to political activities. Our investigitton revealed tint wfaikemployeei
occasionally med union vehicles to travel to political activities in which they participated, toey often
tiaoHded union business while on the toad and ware allowed to nae the vehicles for limned penonal use so
long aslhey paid any taxes lor such use at toe end of the year. It would be difficult, if not impossible, to
separate out work-related travdrosts from tore
separated, flic travel costs far political activities would likely be vciy low.

10 In hu cony hint, McMillian claimed that ein^
activities on ibeir weekly work lepuits, or else the lepuits would be Rejected, and nostead to chancteme toen
as * f̂af-**««ig out menbershn). However! to show mat WOK reports mentioning pohiical activity wen not
rejected, District 33 provided with its response fwrfMcMfllim'sweektyrepo^
paftic^ation n political activities^ as noted hi footnote 2, we did not lecave a fbU set of the other business
representatives'woik reports. Moreover, Mitchell and all the other deponents testified that Kfitchell never
told anyone not to put pohncal activity on woik lepuils, or that Aev woik teuuils would be zejected tftfiey
n«rtc«rti»Ktical activity or did not u^ Mitchell,
Hackney and Abk±t testing that awtennMedontin^
ID ftDDlV vO BCDVIRf ^VUBsTB aufi 8flQDaiWB6ft ^WBBB ^OQDCBDOK^ OlDtt O010BA BBBflODCsTsI ADQDK iDB CIDflluBBtjl J01Q iDB

, nfter than to hide political activity. Additionally, sonic bniiDjMie|Kesentauves told us ftattiiey
i ———M—— J &^ ^AAA«J it^^^m tlm^^ ^k^^dAjB^^^^J^uM j^ M^fcUflA^Al ^^^JvjAl^^ —— • m^^*mt̂ m*~ ^^^k^^Llaa ̂ kjkU^^^I ̂ ^^^^^A\ supposeu ID leuuni meir uiue patutummsj in poutiuai •BHVIBBS on a espemB najiiuiiy poiumai iqmn

JbnncnMrtedbyPoMticalDjieetDf DanPcJuMj- These lepuils consisled of fhrae pasjes • two pesjes to detail
voter letjisliaHon of union uiBiiJheis and one withiiuinbeied spaces for nllhignibodivolunlBCi and

union activities olher than voox registration.
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1 B. Alleged Retaliation for FIliBg a Comnduion Complaint

2 McMillian alleged that he was twice brought up on um\m "charges," resulting in

3 two "trials" and subsequent sanctions, for violating union rules and essentially pressured to

4 lerignasaresahofhisfilmgoffhecompUdntmtbisnudter. He stated he resigned after

5 being removed as a trustee from the Health and Welfare Conmuttee and being told he

6 would have to travel out-of-town on a business trip that he felt was a "trap" since he would

7 be travelling with other employees who had threatened to "whip my Ass [sic]** and "kick

8 my Ass [sic]." Supplemental Complaint at 2.

9 We took McMillian's allegation seriously but did not find sufficient evidence to

10 show that he siiffered retaliation as a resiilt of filing his (xnnplaint

11 Rather, the information we obtained indicated that the union charges brought against

12 McMillian were related to his alleged offensive and violent conduct at a union conference

13 while intoxicated, creating dissection during a union meeting and for violating rules

14 regarding accepting a job over other union members on a hiring list. While it is difficult to

15 discern motive and pretext, it appears that there were grounds unrelated to McMillian's

16 filmgofthcccTOplarnttrirtcxplarnthed Concerning the

17 out-of-town assignment that was allegedly "a trap," and tliat prompted McMillian's

18 resignation, Mitchell testified he was sending McMiUian because he was the "most

19 qualified" and "most applicable*' person to do the job of organizing in that location, and

20 that M[e]verybody took their turn orgaiiizmgm different areas."

21 McMillian made similar charges about reprisals aiid forced resignation in a state

22 unemployment action and in an NLRB complaint. District S3 provided a report by the state

23 UMnnplnytf|iinf cmt)tni«H«n denying Mr.Millian unemployment tvwrfitB hueaiiM he 'Haft

10
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1 work voluntarily without good cause involving fauh on the part of the employer.*' We

2 spoke wim a representative of the NIJIB who t^^

3 basis for proceeding with McMillian's complaint

4 C. Conclusion

5 In sum, we concluded that there were likely violations of the Act consisting mainly

6 of individuals failing to make up limited amounts of time they spent on political activities

7 during union time, purportedly in contravention of the union's policy that such time had to

8 be made up. We did not imcoverreUable evidence that these violations were systeniatic or

9 that District S3 suporisors directed or required employees to en^

10 either on or off union time, or retaliated or threatened retaliation if employees declined to

11 engage in such activities. Not only did the violations appear to be relatively limited, we

12 could not prove that District 53 management knew of them, and we do not believe that

13 additional investigation would materially change me situation. Therefore, it appears mat it

14 would not be a good use of Commission resources to proceed further as to any of the

15 Respondents.11 As to complainant's claim out he was retaliated flga'flrt by District S3 for

16 filing his complaint with the Commission, while we cannot foreclose the possibility of

17 animosity toward McNfillian for this actioii.ndtfaer can we proven^ it caused District 53

18 to sanction him or led to his resignation.

11 NciTtbeconchMionofauriiweftigm^
pRMured in 2007 to contribute to the ̂ Chunnui's dob,** winch is • omgiiated level of cootributioas nude
toIUPATtPAC. Hufflm stated tittHsdney once Hid; ^y(^
bo woriong here." In eeriy 2007, Huffman itid he wai told by Poling to premie Stropc and molhei Diitrict

StlOpe ClilUlBd he COPtriblltPd JO
^ 2007 becraMHafhitf waned hm he would Indieirdepotitioo^both

Ahhtwgh thiiiitteriowicxaiMtion.hu entire^
Ifae timD-penod ud BIB il'*flii!'<>*1* m the conpliiBL AoooramsJIyt we recomniend not punung inew
aUeavbonfl any ftnther.

11
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1 Accordingly, we recommend that the Commisnon take no further action and close

2 the file as to the International Union of Painters and Allied Trades District Council S3 and

3 Clarence E. Mitchell, Sr.

4 V. RECOMMENDATIONS

5 1. Take no further action as to the International Union of Painters and Allied
6 Trades District Council S3 and Clarence E. Mitchell, Sr.;
7
8 2. Close the file; and
9

10 3. Approve the appropriate letters.
11
12
13 Thomasenia P. Duncan
14 General Counsel
IS
16
17
18 -jft- ~ BY:
19 Date Mark D. Shonkwiler
20 Acting Deputy Associate General
21 Counsel For Enforcement
22
23

24 0 Y /-
25 Xjjffafj X • «S/0£*4^
26 -^uiairiLrLebeamK^^^'^
27 Assistant General Counsel
28
29
30
31
32 **^ J. Cameron Thurber
33 Attorney
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